
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES AND COMMENTS. 247 

nature should lure him into those narrow paths leading from nature's path, 
which is broad enough, but from which he is " banned and barred." The 
maiden of to-day, too, frequently waits long after the mating-season for her 
mate to seek her. She must wait till he comes, and he comes perforce, if at 
all, sadly late. To those who hold up their hands in horror at " the shocking 
immorality of to-day," I can only say : "Why are you surprised by it? Let us 
thank God that it is not worse." 

The author of " The Brutal Sex " reiterates the old charge against society, 
that it shows unfairness in condemning immorality in men and condemning 
women for it. " We forgive the one class," he says, " readily enough, or even 
deny the need of the exercise of forgiveness : the other class we refuse to re- 
spect, if we be men, or if we be women, we refuse to forgive." I believe that 
if we could investigate the origin of most popular beliefs, whether they 
be true or false, they would be iound to have sprung, if not from a truth, 
at least from that which had in it elements or the semblance of truth. In 
the popular horror of fallen women, and the belief that the sin of impurity is 
greater in woman than in man, there is far more truth than falsity, and on 
this truth, which so many modern moralists do not hesitate to denounce as 
pure prejudice, rests the stronghold of morals. Woman is in a sense the re- 
pository of morality. She guards the doors of virtue. So long as she is faith- 
ful to this charge, society is safe ; as soon as she is unfaithful to it, she 
corrupts not only herself, but posterity. The physical conditions of the 
sexes would alone make woman's purity of more vital consequence to herself 
and to the world, even though other considerations did not contribute to this 
end. When a man sins, he denies himself alone ; but when a woman forgets 
her honor, a whole family — nay, a whole generation, sometimes even a whole 
nation — may share the consequences of her shame. Once degraded, she can 
never regain the physical, even though she may regain the moral, purity 
which she has lost. This may seem a coarse and a material way of putting 
her case, but is it not the true one ? And, being true, is it not fitting, as her 
crime is greater than man's, and the consequences thereof more vital, that 
she should suffer accordingly? 

The social evil, great as is the danger to morality which attends a public 
discussion of it, is one that cries out for reform. We cannot say of it with 
Hamlet, " Oh, reform it altogether," for experience of the past has shown us 
that it will not be reformed altogether. But we can at least endeavor to 
seek out the causes of it and reform these as best we may. Silence with 
regard to immorality has ceased to be a virtue ; and we are beginning to see 
that it does not necessarily indicate on the part of those who practise it a 
fine moral sense, as we once supposed that it did. But when we lift the veil 
which hides the modern Babylons from our gaze, let us try to see the facts 
presented to us as they are ; not exaggerate or belittle them, but meet them 
squarely and try to solve the problems with which they confront us. 

John D. Barry. 



A BEPLY TO MB. LECKY. 

Mr. Lecky, in his paper in the January number of The Review, takes 
the same view as Mr. Balfour and Mr. Morley did in former numbers of the 
effects of Mr. Gladstone's Irish land acts. All are mistaken, and very gravely 
mistaken, in their conception of the legal effects of the acts in question. 
They seem to th ink that Irish landlords are mere rent-chargers, with this 
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difference in favor of the rent-payer : that he can get the annuity reduced 
from time to time. 

With Mr. Leeky's historical retrospect I decline to deal. I do not think 
that it has the degree of relevancy to the conclusions summed up in the last 
four paragraphs that premises and conclusions are required to possess. But 
he is an authority in political philosophy, as Mr. Morley is in statesmanship, 
and as Mr. Balfour ought to be. I think it only fair that the American pub- 
lic should be disabused of the ideas, exceedingly erroneous indeed, which the 
papers of these gentlemen are calculated to impress upon them. I beg, there- 
fore, to submit a few notes on the legal effects of Mr. Gladstone's land legis- 
lation, which, I apprehend, will account for much that puzzles fair-minded 
men with regard to the agrarian agitation in Ireland. 

It must first be understood that not all agricultural tenants come within 
the purview of the land acts; that there are'ten classes of tenants "specially 
excepted" from their operation, and that the lands of the tenants so excepted 
are by far the most valuable lands in the country. The land legislation was 
passed to protect the weaker class of tenants on the inferior lands — that class 
who could not be supposed to enter into their so-called contracts with any 
freedom. If Mr. Lecky had read Mr. Morley's paper, he would have seen 
that the relation which subsisted between this class of tenants and their 
landlords was one of tenure until the year 1860, and not one of contract, but 
by an act passed in that year the relation was changed to one of contract. 
The change was not a favorable one for the tenants. 

Now, what is the nature of the contracts upon which Mr. Lecky lays so 
much stress? First, the contracts sprang into existence, without the con- 
sent of the tenants, at one blow, by an act of Parliament, in a legislature 
where the tenants were not represented ; secondly, by the contracts one party 
possessed every power, privilege, and right over the soil "from the sky to 
the centre of the earth," as the old phrase expressed it ; the other party was 
absolutely and entirely at his mercy. 

Under this relation of contract, the tenant built the farmhouse, fenced 
the fields, drained the marsh, reclaimed the bog, and gave verdure to the 
barren hillside. For this the landlord rewarded him by increasing his rent 
whenever calculation or caprice impelled him. Some idea of the value of the 
tenants' improvements— the improvements upon which the successive in- 
creases of rent were charged — may be formed from the fact that the estates 
of the London Companies in Derry advanced in rent from less than £2,000 a 
year in 1614 to £160,000 a year in 1880. I had before me, as an investigator 
under the Arrears Act of 1882, receipts of tenants of that county which dis- 
closed a most startling state of affairs. In one instance the receipt for the rent 
in the year 1814 was £6 10s. ; the receipt when the tenant came before me to get 
the benefit of the act showed his rent at £37, and nearly treble the govern- 
ment valuation. There were other cases in which the rise of rent was 
equally striking, and I am bound to say that the picture powerfully affected 
me. It seemed really as if rent-raising ran a race with the tenants' expendi- 
ture. The frightful immoralty of confiscating the results of such expendi- 
ture by charging rent upon them, ir stead of allowing the tenant to reap the 
benefit, seems never to have struck large classes of opinion in Ireland. It 
was regarded as a matter of course, strictly within the landlord's rights, and 
for the exercise of which he was accountable to no one. 

The public conscience of England at length became so shocked that Mr. 
Gladstone was enabled to carry a bill in 1870 which purported to put a check 
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upon reckless increases of rent and capricious evictions. But the act worked 
so ineffectively on account of the organized * attack made upon it by the land- 
lords in the county courts that it became necessary to pass the act of 1881, 
which, according to Mr. Lecky, has "rooted "the tenants "forever on the 
soil." 

If the tenants are " rooted on the soil," how does it happen that they are 
evicted every day? If the landlords are only rent-chargers, how is it that 
they exercise seigniorial rights? The fact is that all this legislation 
did was to import some new clauses into a preexisting contract, which they 
conditionally limited by preventing eviction and arbitrary increases of rent. 
This is the correct legal statement of the matter, which I shall presently ex- 
pand in a way to make it intelligible to lay readers. 

"What the tenant within the scope of Mr. Gladstone's acts gets by the 
act of 1881 is a right to have the letting value of his holding ascertained 
every fifteen years while the tenancy subsists. The tenancy may be forfeited 
by a breach of any one of a series of statutory conditions as stringent as the 
most skilful conveyancing lawyer could devise. No doubt the courts can re- 
lieve against forfeiture, but it is only upon such conditions that hardly a 
single tenant could perform, if he were not assisted by the benevolence of 
friends. It may be taken for granted that no tenant would wilfully commit 
a breach which on the bare happening would extinguish his interest, except 
upon the terms of obtaining relief at an expense little short of ruinous. 

It is a statutory condition for the judicial tenant to pay the rent the day 
it becomes due ; it is one not to sublet any part of the holding ; it is another 
not to let any part of it in " conacre " for white crops ; another not to part 
with the possession of the holding or any part of it for any purpose what 
ever ; another not to cut turf for sale ; another not to quarry for the purpose 
of raising limestone to make lime ; another not to take sand or gravel ; 
another not to take sea- weed ; another not to prevent the landlord or any 
one authorized by him from entering on the holding for the purpose of setting 
bog for turf-cutting, or for quarrying, or for digging for gravel, sand, or 
other materials ; another not to prevent the landlord or any persons author- 
ized by him from entering for the purpose of shooting, hunting, fishing, 
fowling, or the taking of game. 

Many of the privileges taken away by the statutory conditions were 
enjoyed by the tenants before the passing o£ the land acts, because the 
landlords were aware that otherwise they could not pay high rents. The 
cutting of turf for sale, for instance, was an important adjunct to a tenant's 
means of support. The blending of gravel, sand, and lime with certain 
kinds of soil was necessary to quicken them into fertility. The taking of 
sea-weed to spread upon land as manure was a privilege beneficial to tenants 
near the coasts. This privilege, with the others, has been taken away by 
the act from judicial tenants unless the landlord consents. This very few 
landlords will do, exasperated as they are and have been by legislation 
which they regard as confiscatory of their rights, and which a man so dis- 
tinguished in letters as Mr. Lecky tells us has no " parallel in English 
history." t 

Mr. Lecky further states that under the act of 1881 " rents have been 
reduced by judicial sentence, with complete disregard both to previous con- 
•Irish Law Times' Reports, Donel's "Land Cases.'' 

t What about the copyhold tenure of England ? It is an exact parallel of what 
Mr. Gladstone intended, but failed to accomplish, by the act of 1881. 
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tracts and to market value." I dissent in toto from this statement. But 
first it should be understood and constantly borne in mind that it was the 
tenant's improvements that gave all the value to the land over and above 
certain inherent capabilities which his expenditure started into activity. 
These inherent capabilities must be regarded in fixing the fair rent. Their 
importance as a factor is recognized at least to the full in the leading case of 
Adams v. Dunseath (Irish Law Reports, vol. for 1882) ; and in practice sub- 
commissions have given them an excessive value. 

Moreover, the act of 1870 limited the time which a tenant could go back 
in making a claim for compensation for improvements to twenty years be- 
fore the filing of the claim. This act, incorporated with the act of 1881 for 
all purposes, consequently confers upon the landlord the property in all im- 
provements made before twenty years. This in effect has bestowed by far 
the greater part of the value in the improvements upon the landlord, and 
has prevented the reduction of rents below what lawyers call the " rack 
rent" — that is, the highest letting value. 

If, then, the sub-commissions cannot reduce rent below the "rack rent," 
where did the 25 per cent, over and above that value come from which 
tenants had to pay under the old untrammelled license which enabled land- 
lords to hunt them like vermin off the land if they would not comply with 
whatever might be exacted ? I can give the answer in the words of Swift, 
writing on the same subject in 1729 — "from the blood and vitals of the 
tenants." 

"With the terrible power landlords possess in being able to evict tenants 
owing a year's rent, and thereby depriving them of all interest in their land, 
it is idle to say that the relation of landlord and tenant has been changed 
from a contract for six months into an interest in perpetuity. If the per- 
petuity had been conferred in reality, the condition of the country would be 
widely different from what it is. "We should not read of the rule of anarchy, 
whether from above or from below, which has made Ireland for the last f our 
years a sign and a wonder to the world. We should not have a decreasing 
population side by side with an increasing pressure of the residue against 
subsistence, and we should not have a government representing the landlords 
bringing forward a measure in Parliament to terminate landlordism forever. 

George McDermot. 



FAIR PLAY FOR THE INDIAN. 

If space in The North American Review permits, I should like to 
make a few remarks upon General Miles's article, " The Future of the Indian 
Question," published in the January number. 

General Miles says: "Again, take the Sioux nation that committed 
the terrible massacre of *62," etc. The Sioux, as a nation, did not commit 
that terrible massacre. One might as justly say that the Sioux as a nation 
fought the Sioux. In 1862 the money due the Sioux from the sale of lands 
was sent to them in gold ; the agent paid them in greenbacks, pocketing the 
difference. The Indians protested against this, insisting upon all that was 
due, but the agent refused to give it to them. Their treaty stipulations were 
not kept by the government, and their annuities were in arrears ; they were 
consequently suffering for food, but must starve, though provisions were in 
the government warehouse. Becoming desperate, they broke into the store- 
bouse, and thus began the outbreak, these Sioux being designated as hostile. 



